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(1) The offense of accessory after the fact to a drug-trafficking
crime, pursuant to 18 U.S.C. 8 3 (Supp. V 1993), is not considered
an inchoate crime and is not sufficiently related to a controlled
substance violation to support a finding of deportability pursuant
to section 241(a)(2)(B)(i) of the Immigration and Nationality Act,
8 US C 8§ 1251(a)(2)(B)(i) (1994).

(2) The respondent’s conviction pursuant to 18 U S.C. § 3

establishes his deportability as an alien convicted of an

aggravated fel ony under section 241(a)(2)(A)(iii) of the

Act , because the offense of accessory after the fact falls within
the definition of an obstruction of justice crime under section
101(a)(43)(S) of the Act, 8 U S.C A 8§ 1101(a)(43)(S) (West Supp.
1997), and because the respondent’s sentence, regardl ess of any
suspension of the inposition or execution of that sentence, “is
at | east one year.”

H Todd Nesom Esquire, Oakdal e, Louisiana, for respondent

Joyce L. Richard, General Attorney, for the Imrgration and
Nat ural i zati on Service

Before: Board En Banc: DUNNE, Vice Chairman; VACCA, HEILVAN,
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pi nions: COLE, Board Menber; ROSENBERG Board Menber,
joined by SCHM DT, Chair man.
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In a decision dated April 19, 1995, the Inmgration Judge found
t he respondent deportabl e as charged and certified the case to this
Board pursuant to 8 CF.R 8 3.1(c) (1995). The decision of the
I mmigration Judge will be reversed in part and affirned in part.

. PROCEDURAL HI STORY

The respondent is a native and citizen of the Dom nican Republic
who originally entered the United States w thout inspection on or
about May 1, 1985. On Novenber 16, 1988, the Inmgration and
Nat ural i zati on Service granted the respondent tenporary resident
status pursuant to section 210 of the Immigration and Nationality
Act, 8 U S.C. §8 1160 (1988). He thereafter adjusted his status to
that of a |lawful permanent resident. The record reflects that the
respondent was convicted on April 5, 1993, in the United States
District Court for the District of Connecticut, of the offense of
accessory after the fact in violation of 18 U S.C. §8 3 (Supp. V
1993) . The Service charged that the respondent was deportable
pursuant to sections 241(a)(2)(A)(iii) and (B)(i) of the
Immigration and Nationality Act, 8 U.S.C. 88 1251(a)(2)(A)(iii)and
(B)(i) (1994), as an alien convicted of anaggravated felony and a
control l ed substance violation. The Inmmgration Judge found the
respondent deportabl e on both grounds and certified his decision to
the Board. On certification, the Service has offered additional
argunents in support of the decision of the Imrgration Judge.

1. THE RESPONDENT' S CONVI CTI ON

The respondent was convicted as an accessory after the fact
pursuant to section 18 U.S.C. 8 3. This statute crimnalizes the
foll owi ng behavi or:

VWhoever, know ng that an of fense agai nst the United
States has been committed, receives, relieves,
conforts or assists the offender in order to hinder
or prevent his apprehension, trial or punishment,
is an accessory after the fact.

[Aln accessory after the fact shall be inprisoned
not nore than one-half the maxinmm term of
i mprisonment or fined not nore than one-half the
maxi mum fine prescribed for the punishment of the
principal, or both .
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The respondent's indictment tracks the statutory |anguage and
charges that the respondent, knowing that both a conspiracy to
distribute and the distribution of heroin had been commtted,
nonet hel ess received, relieved, conforted, and assisted the
of fender, Radhanes Franco, in order to hinder and prevent M.
Franco' s apprehension, trial, and puni shnent. The | nm gration Judge
found that the respondent's conviction under this statute was one
“relating to a controlled substance” violation for purposes of
est abl i shing deportability under section 241(a)(2)(B)(i) of the Act
because the respondent assisted M. Franco, a controlled substance
trafficker. Simlarly, the Immigration Judge found that the
respondent has committed an aggravated felony because his crine
“directly relate[d]” to M. Franco's underlying controlled substance
trafficking crime. Wile we find that the respondent’s conviction
pursuant to 18 U.S.C. 8 3 supports a finding that he is deportable
as an aggravated felon under current law, we do not find that the
respondent was “convicted of a violation of . . . [a] law . . .
relating to a control |l ed substance.” See section 241(a)(2)(B)(i) of
the Act.

I11. SECTION 241(a)(2)(B)(i) OF THE ACT

The r espondent was char ged wi th deportability under
section241(a)(2)(B)(i) of the Act, ! which provides:

Any alien who at any tinme after entry has been convicted of
a violation of (or a conspiracy or attenpt to violate) any
law or regulation of a State, the United States, or a
foreign country relating to a controlled substance (as
defined in section 102 of the Controll ed Substances Act (21
US. C 802)), other than a single offense involving
possession for one's own use of 30 grams or |ess of
marijuana, is deportable.

1 Section 241(a)(2)(B)(i) of the Act was anmended by section
308(f)(1)(N) of the Illegal Immgration Reform and |nmm grant
Responsi bility Act of 1996, enacted as Division Cof the Departnents
of Commerce, Justice, and State, and the Judiciary Appropriations

Act for 1997, Pub. L. No. 104-208, 110 Stat. 3009, (“I' RIRA"),
and redesignated as section 237(a)(2)(B)(i) of the Act by section
305(a)(2) of the IIRIRA, 110 Stat. at , applicable to

cases initiated on or after April 1, 1997. Thus, the respondent is
not subject to the anended ground of deportability.
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A.  The Service's Argunent
Regarding Crinmes Involving Mral Turpitude

On certification, the Service initially argues that we should find
that the respondent's conviction relates to a controlled substance
because the underlying substantive crine commtted by M. Franco
relates to a controlled substance. |In support of its argunent, the
Service cites to Board precedent holding that if the underlying or
substantive crine for which an alien is convicted involves nora
turpitude, then a conviction for aiding in the comm ssion of that
crime or for otherwi se acting as an accessory before the fact is
al so a conviction for a crine involving noral turpitude. See Matter
of Short, 20 I&N Dec. 136 (BI A 1989). The Service notes that in
Matter of Sanchez-Marin, 11 |1&N Dec. 264 (Bl A 1965), the Board held
that an alien convicted for accessory to mansl aughter after the fact
had been convicted of a crime involving noral turpitude because
mansl aughter is a crime involving noral turpitude. See also Cabra
v. INS, 15 F.3d 193 (1st Gr. 1994).

However, the issue whether the respondent's conviction m ght
establish his deportability arising froma conviction for a crine
i nvol ving noral turpitude is not before us, as the Service has not
charged him under section 241(a)(2)(A) of the Act. Rat her, the
Service has charged him as an alien convicted of an aggravated
felony and a controll ed substance violation. Al so, the analysis in
the cases cited above does not directly control the issue of the
respondent’s deportability under section 241(a)(2)(B)(i) of the Act,
whi ch requires that he have been convicted of a violation of “any
law . . . relating to a controlled substance.” W do not find that
t he respondent was convicted of violating such a | aw

B. I nchoate Crines

The Service notes that | aws pertaining to various i nchoate cri nes,
such as solicitation, facilitation, and accessory before the fact,
have been found to relate to controlled substance violations for
deportability purposes. See Coronado-Durazo v. INS, 108 F.3d 210
(9th Gr. 1997). It is true that we have generally held that
section 241(a)(2)(B)(i) of the Act, and its predecessor, section
241(a)(11) of the Act, 8 U S.C. 8§ 1251(a)(11) (1988), enconpasses
many i nchoate or preparatory crinmes when the underlying substantive
crime involves a drug offense. See Matter of Beltran, 20 | &N Dec.
521, 528 (Bl A 1992)(solicitation); Matter of Del Risco, 20 | &N Dec.
109 (BI A 1989) (facilitation); Matter of Bronsztejn, 15 1 &N Dec. 281
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(BIA 1974) (attenpt); Matter of N, 6 I1&N Dec. 557 (BIA, A G 1955)
(conspiracy); Matter of G, 6 I&N Dec. 353 (BIA 1954)(attenpt).
Many i nchoate crines "relate to" an underlying controlled substance
of f ense because, while these crines are not | esser included of fenses
of controlled substance violations, they nonethel ess involve acts
closely related to the culmnation of the substantive controlled
substance offense. In Matter of Beltran, supra, we discussed these
"preparatory crinmes" and noted that the introductionto Article 5 of
the Model Penal Code, which deals with inchoate crimes, indicates
that these offenses al ways presuppose a purpose to commt another
substantive offense. Similarly, Barron's Law Dictionary defines an
i nchoate crine as

that which is not yet conpleted or finished. I nchoat e
of fenses are those of fenses such as attenpt, solicitation

or conspiracy to commt a crinme, all of which involve
conduct designed to culmnate in the commssion of a
substantive offense but has either failed or has not yet
achieved its cul mnation because there is sonething that
the actor or another still nust do.

Barron's Law Dictionary 222 (1984); see also Mdel Penal Code art.
5 introduction at 293 (1985).

In contrast to the crinmes referenced in the Service' s appellate
brief, the respondent's accessory after the fact offense does not
constitute an inchoate crinme because the act crimnalized by
18 U S.C. 8 3 nust, by its nature, take place subsequent to the
conpl etion of the underlying felony. Courts have held that "(t)he

gist of being an accessory after the fact lies essentially in
obstructing justice by rendering assi stance to hi nder or prevent the
arrest of the offender after he has conmtted the crine. . . . The

very definition of the crime also requires that the felony not be in
progress when t he assi stance i s rendered because t hen he who renders
assi stance would aid in the conm ssion of the of fense and be guilty
as a principal.” United States v. Barlow, 470 F.2d 1245, 1252-53
(D.C. Cr. 1972); see also United States v. Nava- Mal donado, 566 F
Supp. 1436 (D. Nev. 1983). G ven the nature of the respondent's
crime, we do not find that his accessory after the fact conviction
"relates to" M. Franco's distribution conviction in the sane manner
that inchoate crines relate to their principal crines.

C. Oher Independent Statutes

Ext endi ng our analysis beyond the inchoate crinmes cited by the
Service, we find it relevant to exam ne the federal crines which

5
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i medi ately precede and succeed the crinme of accessory after the
fact inthe United States Code. Like 18 U.S.C. § 3, under which the
respondent was convicted of being an accessory after the fact,
18 U.S.C. § 2 (1994), which crimnalizes aiding and abetting, and 18
US C 8§84 (1994), which crimnalizes msprision, are not included
in any part of the federal code pertaining to drugs. Mor eover,
neither of these provisions of law, by their |anguage, expressly
i nvol ves controlled substance violations. W wll look to these
statutes for sone guidance in determning the respondent's
deportability pursuant to section 241(a)(2)(B)(i) of the Act.

1. 18 U S.C. 84 -- Msprision of a felony

An essential element of the crinme of msprision is that the
perpetrator nust know that a felony has already been committed.
Therefore, msprision, l|like accessory after the fact, is not an
inchoate crime. 2 The United States Court of Appeals for the Sixth
Circuit found in Castaneda de Esper v. INS 557 F.2d 79 (6th Cir.
1977), that a conviction for msprision of a felony under 18 U. S. C
8 4 did not establish an alien's deportability as a controlled
substance violator under forner section 241(a)(11) of the Act.
Following the Sixth Grcuit's rationale, this Board al so rul ed that
a conviction for msprision does not sufficiently relate to a
controlled substance violation to render an alien deportable
pursuant to section 241(a)(11). See Matter of Velasco, 16 | &N Dec.
281 (BIA 1977).

2. 18 US C 8 2-- Aiding and Abetting

On the other hand, the courts have found that a conviction for the
federal crine of aiding and abetting under 18 U S.C. 8§ 2 does
constitute a conviction for a controlled substance violation for

2The crime of misprision of felony is defined in 18 U S.C. § 4 as
fol | ows:

M sprision of felony. - \Woever, having know edge of
the actual conmission of a felony cognizable by a
court of the United States, conceals and does not as
soon as possi bl e make known the same to sone judge or
other personincivil or mlitary authority under the
United States, shall be fined under this title or
i nprisoned not nore than three years, or both.

6
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pur poses of section 241(a)(11) of the Act. ® See Londono-Gonez v.
INS, 699 F.2d 475 (9th Gr. 1983); United States v. Gonzalez, 582
F.2d 1162 (7th Cr. 1978). Like both accessory after the fact and
m sprision, the crinme of aiding and abetting does not neet the
definition of an inchoate crine. See Matter of Beltran, supra.
Rat her, courts have historically found that the crime of aiding and
abetting "nerely codified the accepted principles governing who
could be held liable for the conm ssion of a substantive offense."
United States v. Conzalez, supra, at 1165. Because ai ding and
abetting is not considered a separate crinme from the substantive
of fense, the crime of aiding and abetting a controlled substance
vi ol ator has been found to be a deportable act pursuant to section
241(a)(11) of the Act. See Londono-Gonez v. INS, supra; United
States v. Gonzal ez, supra; see also Matter of Beltran, supra (noting
that “"[u]lnlike the msprision of felony statute, the aiding and
abetting statute does not define a separate offense’”) (quoting the
Ninth Crcuit in Londono-Gnez v. INS, supra, at 476).

D. The Respondent's Accessory After the Fact Conviction

Al t hough accessory after the fact falls sonewhere between
msprision of a felony and aiding and abetting in terms of its
relation to the underlying crinme, we find that it is nore akin to
msprision. In Matter of Beltran, supra, and the cases discussed
therein, we focused our analysis on the historical treatnent of the
crime in question and the penalties invoked therefor. While courts
treat a person who aids and abets others as an additional party to
t he substantive crine, one who is an accessory after the fact, like
an i ndividual guilty of m sprision, has been found to have conmtted

%The federal aiding and abetting statute, found at 18 U S.C. § 2,
provi des as foll ows:

Princi pal s

(a) \Whoever commits an offense against the United
States or aids, abets, counsels, conmands, induces or
procures its conm ssion, is punishable as a
princi pal .

(b) Whoever willfully causes an act to be done which
if directly perforned by him or another would be an
of fense against the United States, is punishable as
a principal.
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a separate and distinct crinme fromthe substantive offense conmtted
by the principal. See Bollenbach v. United States, 326 U S. 607
611 (1946) (distinguishing aiding and abetting from accessory after
the fact, and noting that while the crimnal code "nmade aiders and
abettors of an of fense principals, Congress has not made accessories
after the fact principals. Their offense is distinct and is
differently punished."); see also United States v. Jackson, 448 F. 2d
963 (9th Gr. 1971), cert. denied sub nom WIlis v. United States,
405 U. S. 924 (1972); United States v. Varelli, 407 F.2d 735 (7th
Cr. 1969), cert. denied sub nom Saletko v. United States, 405 U.S.
1040 (1972); United States v. Nava-Mal donado, supra.

Qur review of section 241(a)(2)(B)(i) cases also indicates that if
the crine in question is punishable equally as the underlying
substantive crime, then it is nore likely to be a deportable
of fense. The penalty invoked for accessory after the fact does not
mrror that of the principal drug-trafficker, and as such is nore
akin to the penalty for msprision. Wile an aider and abettor of
drug trafficking is punishable as a principal drug-trafficker, a
conviction for msprision mandates only a 3-year prison sentence,
regardl ess of the underlying offense. Simlarly, the penalty for
accessory after the fact is only "one-half the maxi mum term of
i mprisonment or fine prescribed for the punishnent of the
principal.” 18 U S.C. 8 3. This variance between the penalties for
an accessory after the fact and the principal further distances the
respondent's crine from that of M. Franco's drug-trafficking
crime.*

Lastly, as noted above, we find significant the fact that the
respondent' s accessory after the fact convictionis not an inchoate

41n Matter of Beltran, supra, we found the crime of solicitation to
be one relating to a controlled substance violation even though
solicitation does not share the same penalties as the principal
drug-trafficking offense. In our analysis, however, we deened it
significant that, "but for the failure of the person solicited to
commit the incited crine, a solicitor woul d share guilt equally w th
the solicited perpetrator under the laws dealing with conplicity."
Id. at 527 (citing Mbddel Penal Code 8§ 5.02 commentary at 366). No
such rel ationship exists between the respondent’'s accessory after
the fact crime and the principal's actions, since the respondent’'s
offense is not an inchoate crine. In United States v.
Nava- Mal donado, supra, the court noted that "(t)he assistance given
by the accessory after the fact is not in connection with the
conmi ssion of the crinme by the offender.” [1d. at 1438.

8
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crime. In Matter of Beltran, supra, we found that the crinme of
solicitation and the underlying drug-trafficking offense are so
interrelated that the solicitation “"takes its character and its
quality fromthe nature of the |law toward whose violation it is

directed.”” [1d. at 526 (quoting Matter of Bronsztejn, supra,
at 282 (attenpt)); see also Matter of Del Risco, supra
(facilitation). Conversely, inasmuch as the crime of accessory

after the fact, by its nature, takes place after the conpletion of
the principal crine, it therefore does not require any pl anni ng and
i nvol venent in the principal drug-trafficking crime. As the Court
pointed out in United States v. Barlow, supra, the crinme of
accessory after the fact differs fromaidi ng and abetting, as well
as various inchoate crines, because the accessory does not aid in
t he conmmi ssion of the offense. 1In contrast to the various inchoate
crimes di scussed above, the nature of being an accessory after the
fact lies essentially in obstructing justice and preventing the
arrest of the offender. 1d. The accessory after the fact of fense
is therefore nore akin to the crine of msprision, which also
requires, as an integral elenment, that the defendant, with full
know edge of the felony, take an affirmative step to conceal the
crime. See generally United States v. Warters, 885 F.2d 1266 (5th
Cir. 1989).

In sum we find that the respondent’'s accessory after the fact
offense insufficiently relates to M. Franco's underlying
drug-trafficking crime to establish the respondent’s deportability
pursuant to section 241(a)(2)(B)(i) of the Act. In so finding, we
have considered that the crime of accessory after the fact has
historically been treated as a crinme separate and apart fromthe
underlying crine. Moreover, we have found significant the
differences in severity between the penalties |evied against the
accessory after the fact and the principal offender. Lastly, we
have considered the fact that the respondent’'s accessory after the
fact offense is not an inchoate crine and does not take its
"character and quality” fromthe underlying drug crimne.

V. SECTION 241(a)(2)(A) (iii) OF THE ACT

The I mm gration Judge al so found that the respondent's accessory
after the fact offense is an aggravated felony that renders him
deportabl e under section 241(a)(2)(A)(iii) of the Act. The
I mmigration Judge found that the respondent’s crinme “directly
related” to the distribution of narcotics and, thus, his conviction
was for “illicit trafficking in a controlled substance” under
section 101(a)(43)(B) of the Act, 8 U S.C. § 1101(a)(43)(B) (1994).

9
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Under present |law, we agree with the Immigration Judge’s ultimte
finding that the respondent is deportable under section
241(a)(2) (A (iii) of the Act.

The definition of an aggravated felony is set forth at section
101(a)(43) of the Act. This section of |aw has been subject to
many anmendnents since the term“aggravated fel ony” was introduced
into the Act in 1988. It was npbst recently amended by section 321
of the Illegal Inmgration Reformand I mm grant Responsibility Act
of 1996, enacted as Division C of the Departnents of Comrerce
Justice, and State, and the Judiciary Appropriations Act for 1997,
Pub. L. No. 104-208, 110 Stat. 3009, _ (“IIRIRA"). Section
321(b), which expands the scope of the “aggravated felony”
definition, provides that “[n]otw thstanding any other provision
of law (including any effective date), the termapplies regardl ess
of whether the conviction was entered before, on, or after the date
of enactnent of this paragraph.” Moreover, section 321(c) of the
I 1 RIRA provides that “[t]he amendnents nade by this section shal
apply to actions taken on or after the date of the enactnment of
this Act, regardl ess of when the conviction occurred.” Inasmuch
as this Board’s consideration of the Immgration Judge’s
certification of the case constitutes an “action,” the respondent
is subject tothis current definition. Valderrama-Fonseca v. INS
116 F.3d 853, 1997 W. 342898 (9th Cir. 1997).

The *“aggravated felony” definition now includes “an offense
relating to obstruction of justice, perjury or subornation of
perjury, or bribery of a wtness, for which the term of
i mprisonment is at |east one year.” See section 101(a)(43)(S) of
the Act, 8 US. CA 8§ 1101(a)(43)(S) (West Supp. 1997); section
321(a)(11) of the IIRIRA (to be codified at 8 USC
§ 1101(a)(43)(9)). Thus, Congress incorporated wthin the
aggravated felony definition an offense which enconpasses the
respondent’s accessory after the fact crine because the
respondent’s conviction pursuant to 18 U S.C. 8§ 3 clearly rel ates
to obstruction of justice. In so finding, we note that the wording
of 18 U S.C. § 3 itself indicates its relation to obstruction of
justice, for the statute crimnalizes actions knowi ngly taken to
“hi nder or prevent [another’s] apprehension, trial or punishnment.”
18 U S.C § 3. Moreover, as the D.C. CGrcuit stated in United
States v. Barlow, supra, the nature of being an accessory after the
fact lies essentially in obstructing justice and preventing the
arrest of the offender. This case |lawlends further support to our

10
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conclusion that the respondent’s crime neets the definition of an
obstruction of justice offense. °

Thus, the remmining issue concerns the inposition of the
respondent’s sentence for purposes of his deportability under
section 241(a)(2)(A)(iii) of the Act. The record of conviction
indicates that the respondent was sentenced to 33 nonths’
i mprisonment commencing on April 5, 1993. Under the new Il RI RA
definition of a “term of inprisonnment,” found at section
101(a) (48)(B) of the Act,

[alny reference to a term of inprisonment or a sentence wth
respect to an offense is deened to include the period of
i ncarceration or confinenment ordered by a court of |aw regardless
of any suspension of the inposition or execution of that
i nprisonment or sentence in whole or in part.

5> W note three matters regardi ng Board Menber Rosenberg’s separate
opi ni on. First, the respondent was charged in the Oder to Show
Cause with deportability under section 241(a)(2)(A)(iii) of the Act
inthat, after entry, he “had been convicted of an aggravated fel ony
as defined in section 101(a)(43) of the Act.” This charge, which
was based on the respondent’s April 5, 1993, accessory after the
fact conviction, was not tied to a specified subsection of section
101(a)(43) of the Act; rather, it was founded on the conviction
itself. Second, this case is before the Board on certification by
the Inmmgration Judge. It is not before us on appeal by either
party. 1In fact, the respondent has not challenged the I mrigration
Judge’s finding that he is deportable as an alien convicted of an
aggravated felony after entry. Finally, we were obliged to consider
the nature of the respondent’s conviction by the very issue before
us on certification. |In so doing, we found that the “gist of being
an accessory after the fact lies essentially in obstructing justice
by rendering assistance to hinder or prevent the arrest of the
offender after he has conmitted the crinme.” United States v.
Barl ow, supra, at 1252-53. In our consideration of the issue
before us, we have concluded that an accessory after the fact
conviction under 18 U.S.C. 8 3 inherently relates to obstruction of
justice given the conduct crimnalized under that section of |aw

11
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Section 322(a)(1) of the IIRIRA, 110 Stat. at . °© In
accordance wth section 101(a)(48) of the Act, no further
i nvestigation of the respondent’s actual incarceration is required
to determine his deportability as an aggravated felon. H s
sentence of 33 nonths, regardl ess of any subsequent suspension of
its inmposition, neets the definition of a “termof inprisonnent”
of nmore than one year, as required under section 101(a)(43)(S) of
the Act.

V. CONCLUSI ON

In conclusion, we find that the respondent’'s conviction pursuant
to 18 US.C. 8§ 3 does not relate to a controlled substance
vi ol ati on for purposes of establishing deportability under section
241(a)(2)(B) (i) of the Act. However, we do find that it cones
within the statutory definition of an aggravated felony.
Accordi ngly, the decision of the Inmgration Judge will be reversed
in part and affirmed in part.

ORDER: The decision of the Immgration Judge finding the
respondent deportabl e under section 241(a)(2)(B)(i) of the Act is
reversed.

FURTHER ORDER: The deci sion of the I nmm gration Judge finding the

respondent deportabl e under section 241(a)(2)(B)(iii) of the Act
is affirnmed.

CONCURRI NG AND DI SSENTING OPINTON: Patricia A Col e, Board Menber

| respectfully dissent.

5 The enactnent of section 101(a)(48)(B) of the Act overrul es our
previous holding, set forth in Matter of Esposito, 21 |I&N Dec. 3243
(Bl A 1995), wherein we had held that a sentence, for excludability
pur poses under section 212(a)(10) of the Act, is not “actually
i nposed” if the sentencing court suspends the inposition of an
alien's sentence. See also Matter of Castro, 19 1&N Dec. 692 (BIA
1988) (holding that when a court suspends the inposition of a
sentence, there is no “sentence actually inposed” for purposes of
section 212(a)(9) of the Act.)

12
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VWile | agree with the majority that the respondent’s accessory
after the fact conviction constitutes an aggravated fel ony pursuant
to section 101(a)(43) of the Act, 8 U S.C A § 1101(a)(43) (West
Supp. 1997), thus establishing his deportability, | further believe
that the respondent is also deportable, pursuant to the plain
meani ng of section 241(a)(2)(B)(i) of the Act, 8 USC
§ 1251(a)(2)(B)(i) (1994), for the violation of a lawrelating to
a controlled substance. | would therefore affirmthe decision of
the Inmgration Judge and find the respondent deportable as
char ged

I do not find that the respondent’s crine is a separate and
distinct crinme “nore akin to a msprision conviction,” but rather
the respondent’s accessory after the fact conviction is nore
anal ogous to an i nchoate of fense because the character and quality
of hiscrimeis sointerrelated to the underlying drug-trafficking
of f ense. The nmajority has erred in its evaluation of the
i ndependent nature of the respondent’s crinme. This accessory after
the fact conviction is clearly related to the overall drug-

trafficking endeavor. It is so interrelated to the drug-
trafficking crime that it even takes its penalty fromthe | aw or
penalty for the relevant principal offender. The penalty for

accessory after the fact is “one-half the maxinmum term of
i mprisonment or fine prescribed for the punishnment of the
principle.” In this case the respondent aided a drug trafficker
and was sentenced to 33 nmonths’ inprisonnment, one-half the maxi mum
sentence prescribed for the drug-trafficking offense.

A violation resulting in an accessory after the fact conviction
by its very nature, nmust relate to the underlying crinme invol ved.
In the respondent’s case, the underlying crine consisted of drug
trafficking. Wthout the semantics of the majority’s analysis, the
respondent’s crime clearly relates to drug trafficking, and this
result confornms with the actual |anguage of the current section
241(a)(2)(B)(i). | also believe that this result honors Congress’
intent in expanding the reach of section 241(a)(2)(B)(i) of the
Act .

The majority cites various cases in support of its analysis to
find that the respondent’s accessory after the fact convicti on does
not qualify as a controlled substance violation. However, the
majority fails to consider that such cases address a prior, nore
l[imted interpretation of the controll ed substance deportability
charge. For exanple, in prior case law, this Board, as well as
various circuit courts, analyzed fornmer section 241(a)(11) of the
Act to find that msprision, a crime which the majority conpares
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wi th the respondent’s conviction, does not sufficiently relate to
a control | ed substance viol ation for purposes of the prior | anguage
of section 241(a)(2)(B)(i) of the Act. See, e.q., Matter of
Vel asco, 16 1&N Dec. 281 (BIA 1977). However, since that tine
Congress has expanded the statutes’s reach over controlled
substance vi ol ators.

Fol | owi ng the passage of section 1751 of the Anti-Drug Abuse Act
of 1986, Pub. L. No. 99-570, 100 Stat. 3207, 3247-48, Congress
expanded the drug-related crimnal activities that are deportable
drug offenses. As we noted in Matter of Beltran, 20 I &N Dec. 521
(BIA 1992), it is well recognized that Congress has historically
exhibited a strong national policy to deport aliens convicted of
drug of fenses fromour country, and the passage of such anendnents
even nore clearly manifests its intention to limt the ability of
drug offenders to remain in the United States. So, subsequent to
Congress’ 1986 anendnent, the controlled substance deportability
charge enconpassed not only violations relating to possession or
trafficking, but was expanded to include violations of “any |aw

. . relating to a controlled substance.” In Flores-Arellano v.
INS 5 F.3d 360 (9th Cr. 1993), the United States Court of
Appeals for the Nnth Crcuit acknow edged the pl ain, unanbi guous
| anguage of this phrase, “any law. . . relating to a controlled
substance,” and | would argue that the majority’s decision fails
to recogni ze the expanded coverage of section 241(a)(2)(B)(i) of
the Act with subsequent congressional anendments to limt the
ability of drug offenders toremaininthe United States. 1In fact,
it would be consistent with Congress’ intent to find that the
respondent in Matter of Vel asco, supra, convicted of m sprision of
a felony, to wt, possession of marihuana with intent to
di stribute, would be deportable today as a controlled substance

vi ol ator. I would agree with the Immgration Judge that any
crimnal activity that facilitates the possession, use, or
trafficking of illegal drugs should constitute a deportabl e offense

under section 241(a)(2)(B)(i) of the Act.

The majority would al so nandate a |link between the respondent’s
specific conviction and a specific controlled substance |aw.
However, section 241(a)(2)(B)(i) of the Act may also be read to
link the respondent’s “violation,” rather than his “conviction,”
with its relation to controlled substances, and therefore the
respondent’s violation of 18 U S.C 8 3 (Supp. V 1993) clearly
relates to the underlying drug-trafficking conviction. For a
defendant to violate 18 U S.C. 8§ 3, the statute crimnalizing
accessory after the fact, an underlying crine nmust exist to which
the defendant’s crimnal behavior relates. The respondent’s
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specific violation of 18 US.C. 8 3 involved “commt(ing),
receiv(ing), reliev(ing), confort(ing) or assist(ing)” M. Franco
in his drug-trafficking endeavors and clearly relates to the
underlying drug-trafficking conviction. In fact, the respondent’s
conviction for a violation of 18 U.S.C. § 3 relates to nothing if
not a drug-trafficking crine. The respondent’s crinme is not only
“directly related” to the distribution of a narcotic, it is also
“illicit trafficking in a controlled substance” under section
101(a) (43)(B) of the Act, rendering the respondent al so deportable
as an aggravated fel on under section 241(a)(2)(A)(iii) of the Act.

I would find, consistent with the plain neaning of section
241(a)(2)(B)(i) of the Act, and with Congress’ intent, that the
respondent’s conviction, pursuant to 18 U.S.C. 8§ 3, establishes his
deportability for a controlled substance violation and that his
of fense constitutes an aggravated felony pursuant to section
101(a) (43) of the Act.

CONCURRI NG AND DI SSENTI NG OPI NI ON: Lory D. Rosenberg, Board
Menber, in which Paul W Schm dt, Chairnman, joined.

The respondent was convicted of the offense of accessory after
the fact under 18 U.S.C. 8 3 (Supp. V 1993). In the Order to Show
Cause and Notice of Hearing (Forml1-221) (“0OSC'), the Immgration
and Naturalization Service all eged that the indictnment under which
t he respondent was convi cted i ndi cated that the respondent knew an
of fense against the CGovernnent had been committed, to wit: a
conspiracy to possess with intent to distribute heroin. The OSC
goes on to state that “on the basis of the foregoing allegations,”
it is charged that the respondent is subject to deportation under
sections 241(a)(2)(A)(iii) and (B)(i) of the Immgration and
Nationality Act, 8 U . S.C. 88 1251(a)(2)(A)(iii) and (B)(i) (1994).

I n proceedi ngs before the I nm gration Judge bel ow, the respondent
deni ed that he was deportabl e for having been so convicted, either
under section 241(a)(2)(B)(i) or under section 241(a)(2)(A)(iii)
of the Act. The Inmmigration Judge found himto be deportable on
these charges and certified the record to the Board for review

| agree with the majority that the respondent is not deportable
under section 241(a)(2)(B)(i). | concur in the decision of the
majority with respect to the distinctions between i nchoate of fenses
and those which, like the offense of accessory after the fact under
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section 18 U S.C. § 3, are distinct offenses requiring evidence of
an i ndependent intent or conduct on the part of the offender to

obtain a conviction. In other words, the respondent was convi cted
under a statute in which the of fense he cormitted does not rely on
and i s separate fromthe “the fact,” i.e., the particul ar character

of the substantive offense that was comm tted by the princi pal whom
he received, relieved, conforted, or assisted. |d. H s conviction
is not, therefore, one “relating to a controlled substance.” See
section 241(a)(2)(B)(i) of the Act.

| disagree, however, that the respondent is deportable under
section 241(a)(2)(A)(iii), as charged. I nust dissent fromthe
majority’s holding that the respondent is deportabl e on account of
havi ng been convicted of an offense “relating to obstruction of

justice,” which is an aggravated felony under section
241(a)(2) (A (iii) of the Act. See section 101(a)(43)(S) of the
Act, 8 U S CA § 1101(a)(43)(S) (West Supp. 1997). Such a

findi ng of deportability is dependent upon three predicate factors,
none of which is present here.

(1) The Service nmust have properly alleged and charged that the
respondent is deportable on account of a particular conviction
which is classifiable under the statute as an aggravated fel ony.
Sections 242(b), 242B of the Act, 8 US C § 8§ 1252(b), 1252b
(1994), as anended; see also sections 239(a) (1), 240(a)(2) of the
Act, 8 U S C A 88 1229(a)(1l), 1229a(a)(2) (West Supp. 1997),
(effective in proceedings initiated after April 1, 1997, pursuant
to sections 309(a)(c) of the Illegal Immgration Reform and
| mmi grant Responsibility Act of 1996, enacted as Division Cof the
Departnments of Commerce, Justice, and State, and the Judiciary
Appropriations Act for 1997, Pub. L. No. 104-208, 110 Stat. 3009,

(“' RIRA")).

(2) The respondent nust have been notified of the allegations and
charges, and gi ven the opportunity to respond to and def end agai nst
t hem Section 242(b) of the Act; see also sections 239(a)(1),
240(a)(2), (b)(4)(B) of the Act, 8 US CA 8§ 1229(a)(1),
1229a(a) (2), (b)(4)(B) (West Supp. 1997) (effective April 1, 1997).

(3) The evidence in the record nust establish that the Service
met its burden of proving such all egations and charges by evi dence
whi ch is clear, unequivocal, and convincing. Whodby v. INS, 385
UsS 276 (1966); 8 C F.R 8§ 242.14(a) (1997); cf. section
240(c)(3)(A) of the Act, 8 US.CA 8 1229(c)(3)(A) (West Supp.
1997) (requiring “clear and convi nci ng” evi dence under the IR RA
effective April 1, 1997).
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Al t hough t he precedi ng el enents nmay appear to be sel f-evident and
noncontroversi al factors, fundanental to the statute and
regul ati ons whi ch govern findings of deportability and orders of
deportation, | do not believe that the majority can reach the
decision it does w thout abrogating them The majority rules that
the respondent’s conviction under 18 U.S.C. 8§ 3 does not support
a finding of deportability as char ged under section
241(a)(2)(B)(i). It concludes, however, that the sanme conviction
does support such a finding under the statutory definition listing
t hose convictions which constitute aggravated fel onies.

The majority reaches this result not because the conviction is,
as alleged, a controlled substance trafficking conviction which
necessarily invol ves know edge of the principals involvenent in
a heroin conspiracy. See section 101(a)(43)(B) of the Act. That
cannot be the case, since we have found conclusively that the
respondent’s accessory after the fact of fense does not “relate to”
a controlled substance. Consequently, it certainly cannot be
classified as a control | ed substance offense inits own right. The
majority reaches the result it does because, as an alternative
basis to constitute an aggravated felony, it concludes that the
underlying conviction is one “relating to obstruction of justice.”
See section 101(a)(43)(S) of the Act.

. A FINDING OF DEPCRTABI LI TY ON A GROUND NOT ALLEGED
AND CHARGED VI OLATES THE RESPONDENT’' S RI GHAT TO
NOTI CE AND AN OPPORTUNI TY TO BE HEARD

The Service did not either allege or charge that the respondent’s
convi ction constituted an aggravated fel ony on this basis of being
one “relating to obstruction of justice” either prior to or during
the course of the hearing that concluded with the decision of the
| mmigration Judge on April 19, 1995. Indeed, it could not have
done so, since a conviction relating to obstruction of justice did
not exist in the statute either independently or as constituting
an aggravated felony at the time either that the allegations were
made and the charges initially were | odged, or at any tinme during
the deportation hearing before the Immgration Judge. The
respondent was never notified of such allegations or charges during
the course of the hearing, nor was he afforded an opportunity to
respond to or defend agai nst such an allegation and char ge.

An alien in deportation proceedings is to be afforded due process
under the Constitution. See Mathews v. Diaz, 426 US. 67, 77
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(1976); Wbng Yang Sung v. McGaff, 339 U S. 33, nodified on other
grounds, 339 U.S. 908 (1950); Bridges v. Wxon, 326 U S. 135, 154
(1945) (stating that deportation “visits a great hardship on the
i ndi vi dual and deprives himof the right to stay and |ive and work

inthis land of freedom. . . . Meticulous care nust be exercised
| est the procedure by which he is deprived of that |iberty not neet
the essential standards of fairness.”). In determning the

constitutional sufficiency of deportation procedures in relation
to due process protections, we nust look to the risk of the
erroneous deprivation of the alien's interest through the
procedures used and the probable value of additional procedura
saf equards. See Matthews v. Eldridge, 424 U S. 319 (1976).

Conpliance with due process in imrgration proceedi ngs has been
acconpl i shed historically through the observance of the statutory
and regul atory safeguards whi ch govern the procedural aspects of
t he deportation hearing. |In particular, the Service nust initiate
proceedi ngs by issuing an Order to Show Cause, which is required
to contain a statenment of the nature of the proceeding, the | ega
authority under which the proceeding is conducted, a concise
statenment of factual allegations informng the respondent of the
act or conduct alleged to be in violation of the law, and a
designation of the charge against the respondent and of the
statutory provisions alleged to have been violated. See section
242(b) of the Act; 8 CF. R 8§ 242.1(b) (1997); see also sections
239(a)(1), 240(a)(2) of the Act (applicable to proceedings
initiated after April 1, 1997).

The regulations provide that the factual allegations and the
charges in the OSC are to be explained to the respondent in
“nont echni cal language.” 8 C.F.R § 242.16(a)(1997); see also 62
Fed. Reg. 10,312, 10,375 (1997) (to be codified at 8 C. F.R
§ 240.48(a). The respondent is to be afforded an opportunity to
exam ne and contest both the factual allegations and the charges
| odged against himby the Service. |In this case, the respondent
deni ed the charges, | eaving the Service with the burden of proving
that the respondent was deportable as charged. See 8 C.F.R 88§
242.14(a), 242.16(c) (1997); see also 62 Fed. Reg. 10,312, 10,375
(1997) (to be codified at 8 CF. R 88 240.46(a), 240.48(c)).

The opportunity to |odge additional charges in a deportation
hearing is a right reserved by the Service. See 8 C F. R 88 3. 30,
242.16(d) (1997). The Service may anend the OSC to add additiona
factual allegations and charges at any time during the hearing.
Such al |l egations and charges must be in witing and entered as an
exhibit in the record. Id. Under these circunstances, however,
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the respondent is to be afforded an opportunity to respond to and
present evi dence to rebut such new charges, including being granted
a reasonabl e conti nuance to prepare his response tothem 8 C F. R
§ 3.30; see also 8 CF.R § 242.16(d) (requiring that upon the
| odgi ng of additional charges, the Inmm gration Judge is to explain
them to the respondent, advise the respondent that he may seek
representati on by counsel, and advise him that he may have an
additional period of tine to “nmeet the additional factua
al  egations and charges”).

Upon receiving these new factual allegations and charges, the
respondent may be afforded a continuance in order to either secure
counsel or properly respond. 8 CF.R 8§ 242.16(d). In this case,
the respondent was charged with having been convicted of an
aggravated felony. The only allegation nade and the only evi dence
in the record in support of that charge, however, reflects that
it was | odged under section 101(a)(43)(B) of the Act.

The Service neither presented new charges during the course of
the hearing nor offered the respondent witten notice that his
conviction for accessory after the fact was alleged to be an
aggravat ed fel ony under the recently amended section 101(a)(43)(S)
of the Act. Indeed the Service cannot be expected to have done so,
as such a ground of deportability did not exist when the conviction
occurred, when the OSC was i ssued, or at any time during the period
in which the proceedings before the Inmmigration Judge were
conducted and his decision was rendered.

Only recently, the United States Court of Appeals for the First
Crcuit held that “the INS may not substitute alternative grounds
for deportation at this stage in the proceedings.” Choeumv. INS
118 F. 3d 17 (1st Gr. 1997). In that case, the court addressed the
effort of the Service to substitute charges foll ow ng appeal to the
federal circuit court. Here, although the case remains on
adm nistrative appeal and it is not the Service who seeks to
substitute charges, the result is no different.

Al t hough they do not expressly so state, the majority’s finding
that the respondent’s conviction is not an aggravated felony by
virtue of being a controlled substance trafficking conviction is
a necessary concl usion. Having found that the respondent’s
conviction is not one related to a controlled substance for
pur poses of section 241(a)(2)(B)(i) of the Act, the majority cannot
find that the respondent is deportabl e as an aggravated fel on under
section 241(a)(2)(A) (iii) for having been convicted of a controlled
substance violation as described in section 101(a)(43)(B) of the
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Act. | agree, and find therefore, that the proceedi ngs shoul d be
term nat ed.

Nevert hel ess, appearing to inappropriately usurp the function of
the Service, the majority in this case “sub silentio” charges the
respondent with an additional charge of deportability -- conviction
of a crime relating to obstruction of justice. See section
101(a)(43)(S) of the Act. W are without the statutory or
regul atory authority to amend the OSCto i ncl ude addi ti onal charges
of deportability. That function is reserved to the Service. Not
only do neither the statute nor the regul ations sanction such a
practice on the part of the adjudicating body, but such action
certainly conflicts head on with due process considerations. See
Choeum v. INS, supra.

The ordi nary and obvi ous neani ng of a phrase is not to be lightly
di scount ed. INS v. Cardoza-Fonseca, 480 U S. 421, 431 (1987)
(citing Russello v. United States, 464 U.S. 16, 21 (1983)). The
statute states specifically that the respondent *“shall be given
noti ce, reasonable under all the circunstances of nature of the
charges.” Section 242(b) of the Act; see al so section 239(a)(1) (A
of the Act, 8 U S.C.A § 1229 (West Supp. 1997). Moreover, the
respondent “shall have the opportunity to exam ne evi dence agai nst
him to present evidence on his own behalf.” 1d. Here, the only
“notice” the respondent received that he is being charged as an
aggravated felon under section 101(a)(43)(S) of the Act
(obstruction of justice), instead of section 101(a)(43)(B) of the
Act (controlled substance trafficking), is an administratively
final order of deportation.

Even were such a prosecutorial function to be appropriate when
taken by the adjudicating body, which it is not, the nmajority
cannot sinply substitute new all egations and charges as a basis for
its decision finding the respondent deportabl e. The respondent
was provided no prior notice in witing, nor was he afforded any
opportunity to either exam ne this new all egation or to respond to
it in support of the aggravated felony charge. This violation of
the regul ati ons prejudiced respondent directly by resulting in a
finding of deportability by the majority on allegations regarding
whi ch he had neither notice nor an opportunity to respond.

We are bound to follow regul ations pronul gated by the Attorney
Ceneral. WMatter of Ponce de Leon, 21 1&N Dec. 3261 (BIA 1996).
W also may take appropriate action when the regul ations that
function to secure a respondent’s rights are not foll owed or when
an inproper inplenentation of those regulations violates
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fundanental fairness. Mtter of Garcia-Flores, 17 |I&N Dec. 325
(BI'A 1980); see also Matter of Santos, 19 I &N Dec. 105 (BI A 1984).
Such is the case here. A determination that the respondent is
deportabl e on an all egati on and charge never presented to him or
heard by the I nm grati on Judge bel ow, cannot support the decision
of the majority.

1. THE RESPONDENT’ S CONVI CTI ON HAS NOT BEEN PROVEN TO BE
AN AGGRAVATED FELONY UNDER SECTI ON 101(A) (43)(S)
BY CLEAR, UNEQUI VOCAL, AND CONVI NCI NG EVI DENCE

The majority’s reliance on section 101(a)(43)(S) of the Act as
support for its dispositioninthis case is erroneous, as there is
no substantial evidence in the record on which to cone to such a
concl usi on. See section 242(b) of the Act; see al so section 321(a)
of the IIRIRA, 110 Stat. at . That the respondent’s accessory
after the fact conviction under 18 U S.C. 8 3 possibly could be
shown to be one “relating to obstruction of justice,” an aggravat ed
fel ony under the Act as now anended, is not clear, unequivocal, or
convi nci ng evi dence of such a fact.

The burden of denonstrating that such a conviction cones within
the aggravated felony definition rests with the Service, 8 CF. R
§ 242.14(a), and it has provi ded absol utely no evi dence indicating
that the conviction in question is one “relating to obstruction of
justice.” The Service has alleged only that the “accessory after”
of fense in question relates to a controll ed substance conviction
and has provided no nore than an indictnment referring to the
respondent’s knowl edge of a conspiracy involving controlled
substance in support of the allegation

As noted above, even were one inclined to consider that such an
“accessory after” conviction mght be, per se, one “relating to
obstruction of justice” within the terns of section 101(a)(43)(S)
of the Act, the state of the record before us would not allow a
conclusion that such is the case. This is because the respondent
has had no opportunity to consider or respond to such an
all egation, or to provide evidence or authority in support of a
defense that it is not, necessarily, such a conviction. Although
we need not determ ne that question to resolve the case before us,
| note that the term*®“obstruction of justice” is atermof art used
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inthe federal statute to refer to a series of specific offenses.
See 18 U.S.C. 88 1501-1517 (1994). !

W have recogni zed that, in determ ni ng whether or not a specific
offense falls within a classification described in deportation
provi sions under the Act, it is proper to look to the federal
definition. See Matter of L-G, 21 I&N Dec. 3254 (BI'A 1995)
(holding that our determ nation of which controlled substance
crimes constitute a “felony” for purposes of the aggravated fel ony
definition requires reference to the federal crimnal statute);
Matter of Manrique, 21 I&N Dec. 3250 (BIA 1995) (hol di ng that our
determ nati on of the nature of a dispositionresulting fromcertain
state offenses is properly made according to its possessing the
sane or similar characteristics as those found in the federal
statute). This approach is consistent with that taken by the
Supreme Court of the United States which holds that a generic
definition based on a federal standard is an appropriate nmechani sm
by which to determ ne whether or not there has been a conviction
for a particular crine. See Taylor v. United States, 495 U S. 575
(1990) (holding that a state conviction for burglary only
constitutes such an of fense for purposes of the Anti-Drug Abuse Act
of 1986, 18 U S.C. 8 924(e), when the offense’s statutory
definition substantially corresponds to the generic federal
definition).

In addition, we have considered the |anguage “relating to” in
this very case and in prior precedent decisions in which the
i dentical |anguage has been used in relation to other offenses.
Consequently, whether or not the respondent’s conviction under
18 U S.C. 8§ 3 is one “relating to obstruction of justice” under
section 101(a)(43)(S) of the Act, may very well turn on evidence,
either on the face of the conviction, or in the record of
conviction, denonstrating that the conviction is one that
corresponds to a federal offense described under 18 U. S. C. § 1501,
et seq., or, at the very mininmum relates to such an offense.

! These provisions refer to specific interference in the
adm ni stration of justicerelatingto perjury, bribery, interference
in investigation of financial transactions, jury tanpering,
threatening or intimdation of witnesses, and other specific forns
of inmpeding justice not necessarily entirely encompassing the
respondent’s undifferentiated of fense of receiving, conforting, or
assisting in order to hinder or prevent apprehension, trial, or
puni shment .
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Mor eover, the | egislative nandate in section 321(b) of the IIRIRA
t hat aggravated fel ony convictions shall be considered to be such
wi thout regard to the fact that they occurred before, on, or after
the date of the I RIRA, provides no authority to the contrary.
note that this retroactive classification is tenpered by section
321(c) of the I I RIRA which provides that the retroactive definition
applies to “actions taken” after the enactnment date of the IR RA
but that this limtation has been essentially obviated in the
regul ati ons, which define the clause as nmeaning all pending
matters. See 62 Fed. Reg. 10,312, 10,330 (1997) (to be codified
at 8 CF.R 81.1(t)); cf. Valderrama-Fonseca v. INS, 116 F.3d 853
(9th Gr. 1997) (holding that contrary to the Service’s litigation
position, “actions taken” cannot reasonably apply to federal court
revi ew since that would render an arbitrary result dependent only
on when appeal s mght “percolate” up to the court). Neverthel ess,
neither the definition nor the effective date of the retroactive
definitionis either relevant or dispositive here, as the predicate
basis for consideration of the new “relating to obstruction of
justice” aggravated felony provision was neither alleged nor
charged in the appeal before us.

I find no basis on the record to conclude that the respondent is
deportable for an aggravated felony conviction as alleged or
charged. Therefore, | would dismss the charges and term nate the
proceedi ngs, finding that the respondent is not deportable.
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